












1 proceed in this case is that apparently Mr. Spear, the 

2 defendant, posted on Facebook something regarding accessing a 

3 Carbonite account, which is a remote backup system people can 

4 download on their computers and upload their files to preserve 

5 data and information in case their computer is stolen or 

6 destroyed or something. Mr. Spear had posted something along 

7 the lines of--I don't recall the exact wording--suggesting that 

8 he was reviewing access to e-rnails from Ms. Spear through 

9 Carbonite. 

10 When this information carne to my attention, the first 

11 concern we had was whether Mr. Spear had somehow gained access 

12 to current e-rnails or current computers owned or operated by 

13 Mary Spear. The city of Madison Police Department looked into 

14 this. Based on conversations with Carbonite and information 

15 given to them by Carbonite, at best they can determine that what 

16 Mr. Spear is accessing are whatever was backed up before 

17 August 16th, 2012, onto the Carbonite system, and I don't know 

18 what that includes or what that involves, but potentially it 

19 would involve anything that was on Mary Spear's computer as of 

20 the date of this incident. So, to my mind--and again, I don't 

21 know what he's accessed--to some point that reduces the privacy 

22 concerns that I think I might have had, because Mr. Spear, 

23 frankly, probably has access to a substantial amount of data 

24 right now which would be the same data potentially that's on 

25 these--was on the computers and is now on this external drive. 
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1 After the hearing we had in March, I had to confer briefly 

2 that week with the city of Madison Police Department, 

3 specifically with Detective Murphy, who is an expert in computer 

4 forensics, about doing this. And, you know, her position, well, 

5 her information she provided to me was what the Court had 

6 proposed doing simply was not feasible. She couldn't simply 

7 search for e-mails given the way she understood how the file 

8 structures of the AOL files work or the web-based e-mail work. 

9 I conferred with her again in April, and she explained to me 

10 that it would take multiple weeks to extract data, reduce it, 

11 and redact it, and you still might run into an issue of a later 

12 claim by the defense that something hadn't been done properly or 

13 the State was somehow withholding information. 

14 So, frankly, my number one concern at this point is not to 

15 be in a situation, given what I think would be the limited 

16 relevance of this information, where there would be a discovery 

17 issue, and so I felt that the safest course of action after 

18 conferring with Detective Murphy multiple times and considering 

19 this with other people in my office was to simply produce these 

20 hard drives, allow the defense to do what it wants with them 

21 subject to whatever limitations the Court places on it, but to 

22 not be in a situation where there would be a claim later on 

23 that, because the State or Detective Murphy didn't do something 

24 the way a different forensic investigator may have done it, 

25 somehow the State has violated the Court's order and violated 
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1 the discovery ruling. So that's my--that's the main basis of my 

2 desire to produce these. 

3 And, to some extent, I think the privacy concerns, although 

4 legitimate, in my mind are reduced by the fact at this point 

5 that it appears Mr. Spear may have access to not just e-mail 

6 records, but potentially other files that would have been on 

7 these computers, in the Carbonite system. Nothing has been 

8 produced to me in discovery, and I've spoken to Mr. Brophy about 

9 that, and I don't know if Mr. Brophy knows exactly what 

10 Mr. Spear has accessed or gained access to, but I think that 

11 it's not like this is the sole repository of this information at 

12 this point, and the defendant may well have access to, frankly, 

13 this data in a much more usable form than the State would have. 

14 So what I would be asking the Court is to simply allow me 

15 to produce these to comply with the State's obligations, and if 

16 the Court believes a limitation should be put on Mr. Spear or 

17 Mr. Brophy in terms of disseminating this outside the court 

18 process, to resolve the issue that way. 

19 THE COURT: All right. Certainly I know that, 

20 Attorney Brophy, you've always been a straight shooter with this 

21 court, and you have a sterling reputation in the community for 

22 your integrity, and I'm guessing, and I'm not going to ask you, 

23 I'm guessing your client didn't tell you that he stacked this 

24 information in the records of the service providers and knew 

25 about the subject that he was communicating to them in advance. 
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1 ATTORNEY BROPHY: I'm not quite sure what you're 

2 saying. 

3 THE COURT: I'm saying that your client, although it 

4 was represented to the court that he did not know or he merely 

5 suspected the affair, and although your client indicated that 

6 the victim had tried to set herself on fire in the past or had a 

7 tendency to rip her clothes off, perhaps he wasn't entirely 

8 candid with you about those beliefs, and perhaps he wanted 

9 somebody to look in the records of this psychiatrist to discover 

10 the materials that he forwarded to the psychiatrist for the 

11 purposes of gaining some sort of tactical advantage. That's 

12 what I'm saying. I don't know that to be the case, but it's 

13 very bizarre that you would come to court asking the court to 

14 turn over information that might tend to suggest that she was 

15 actually having an extramarital affair when he already knew it, 

16 as evidenced by the letters that were in the provider's files 

17 sent by your client. 

18 ATTORNEY BROPHY: I haven't seen those letters, Your 

19 Honor. 

20 THE COURT: Exactly. 

21 ATTORNEY BROPHY: And I would say that I, thus far, 

22 I believe that my client has been straight with me, and I think 

23 that my client was struggling and wanting very much to 

24 disbelieve that there was an affair. I haven't seen the 

25 letters, but I think that he was both convinced that there was 
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1 and wanting to be convinced that there wasn't. 

2 THE COURT: Again, that's one possible 

3 interpretation of what I've read here, and that may not be the 

4 one that prevails with the jury. Your client may not have 

5 believed it, but I think any objective, reasonable person, upon 

6 reading the e-mails that he furnished, would not have such a 

7 hard time believing it. So I'll furnish that, and I do at this 

8 time, based upon the information that's been uncovered, allow 

9 the State to, if the State is requesting to return the personal 

10 computers to the victim, you may do so at this time along with 

11 the hard drives that you've replicated, and I do appreciate your 

12 cooperation. 

13 ATTORNEY MOESER: Return to--

14 THE COURT: To the victim. 

15 ATTORNEY MOESER: So not turn it over to Mr. Brophy? 

16 THE COURT: Not turn it over to Mr. Brophy. 

17 ATTORNEY BROPHY: So you are telling us that we are 

18 not getting the computers? 

19 THE COURT: Correct. 

20 ATTORNEY BROPHY: All right. And I, just for the 

21 record, what's the basis for that ruling? 

22 THE COURT: Well, we can--we can have it read back 

23 to you. The court's ruling was narrow to begin with. It was a 

24 question of, first of all, the relevance of the materials that 

25 were sought. The request was made in the context of-- The 
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1 court, it was explained to the court that the medical records 

2 contained information that would suggest that the victim was 

3 emotionally unstable to the point where she would set herself on 

4 fire and that there was a likelihood that she would do this so 

5 she could distract attention from her boyfriend and the like. 

6 And that theory, that offer of proof has absolutely no support 

7 in the medical records, no support in the medical records. And 

8 the notion of whether or not she was having an affair and 

9 whether the defendant suspected that, the defendant already had 

10 sufficient knowledge of the goings-on to make up his mind about 

11 that. There was no need to go any farther. 

12 ATTORNEY BROPHY: Your Honor, may I respond? 

13 THE COURT: Yes. 

14 ATTORNEY BROPHY: The medical records were not 

15 requested to suggest whether or not she would set herself on 

16 fire. The medical records were there to show that her husband 

17 had reason to believe that she could at times be suicidal. The 

18 medical records were requested to show that she had suffered 

19 seizures in the past when in stressful situations, because 

20 Mr. Spear has stated that she appeared to be acting as if she 

21 were going to have a seizure during the course of the incident 

22 that led to the charges. Likewise, the medical records were 

23 requested because during the course of those seizures, Ms. Spear 

24 had made specific statements about fire and had made specific 

25 statements or had taken her clothes off, all of which are 
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1 corollary or correlate to the events that are alleged in the 

2 Complaint. Those were some of the reasons for the medical 

3 records. 

4 So I am taking it from the Court's ruling that there is no 

5 record of seizures in the medical records, that there is no 

6 record of suicidal ideation or of Ms. Spear threatening suicide, 

7 and that there is no record of her talking about feeling that 

8 she was on fire or taking her clothes off. Those were the 

9 reasons that the medical records were sought. 

10 THE COURT: There was no--there was no evidence 

11 consistent--

12 ATTORNEY BROPHY: With that. 

13 THE COURT: --with the defendant's assertions. 

14 ATTORNEY BROPHY: Okay. And then with regards to 

15 the computer records and thee-mails, etc., the defense is that 

16 Ms. Spear engaged in behavior she engaged in in order to protect 

17 herself and others going forward. There have been public 

18 statements made not by the defense. I've noted that in 

19 Ms. Welsh's filing, there are constant assertions of the defense 

20 trying to disparage Ms. Spear. I note that the only public 

21 statements that have been made in this case have been made by 

22 Mr. Smith, I believe, that deny any affair with Ms. Spear, that 

23 deny any plans going forward with Ms. Spear. That is the 

24 information which we believe is on the computer, and we have 

25 stated to the State that we know that at some point in time 
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1 Mr. Spear saw, you know, e-mails between Ms. Spear and her 

2 father talking about going to Washington should candidate Romney 

3 have won the election, and there are discussions about the 

4 affair which he learned of, and perhaps those are in the e-mail, 

5 the records which the Court is going to turn over to me now, but 

6 certainly we anticipate that there is a great deal of discussion 

7 which goes directly to the credibility of Mr. Smith and of 

8 Ms. Spear that is in that computer. 

9 THE COURT: All right. I'm sure there's a lot of 

10 good dirt in that computer, but whether you have a right to 

11 access it, that's a different story. In the previous ruling, my 

12 discovery order to begin with, I left off the first few lines. 

13 It says-- I said as follows. "I've got initially the manner by 

14 which this was presented appeared to urge the court to find that 

15 the actual existence of an extramarital affair was of 

16 significance here, and I still find that it's not. The 

17 defendant's belief in the existence of ... " the "affair may be of 

18 significance in the State proving this case to explain their 

19 characterization of rage on the day of the event." And, again, 

20 "The victim's belief--this is according to the defense--of an 

21 impending discovery of the actual extramarital affair, the 

22 effect that that would have on her future and potentially the 

23 futures of others around her as an explanation for the defense 

24 characterization of the facts here I think is arguably 

25 relevant .... " 

14 



1 That's the passage that I cited before, and I can tell you 

2 that based upon the documentation sent by your client to the 

3 service providers, the issues I think have been fully fleshed 

4 out and narrowed down to the time period in question. The time 

5 period in question was immediately before the events that are 

6 contained in the -Criminal Complaint. That is certainly 

7 sufficient. Anything beyond that is unwarranted, speculative. 

8 I just can't imagine how that would lead to any relevant 

9 material that would be admissible. So I'm going to deny any 

10 further discovery in that regard. 

11 ATTORNEY BROPHY: All right. 

12 THE COURT: Now, I would like to get this back on 

13 track. I know we don't have--we have a trial date corning up, 

14 jury selection I think on the 22nd of July. We've got a status 

15 date on the 11th of July. If there's been plea negotiations--

16 Have there? 

17 ATTORNEY MOESER: We've had some discussions. Could 

18 I just go back to one other discovery issue--

19 THE COURT: Yes. 

20 ATTORNEY MOESER: --to alert the Court to? I did in 

21 April contact the Department of Health Services to get 

22 information which they had accumulated I think in response to 

23 open-records requests, some from Mr. Brophy as well as others. 

24 I did receive I think late last week a large selection of 

25 documents and e-rnails from health services which they turned 
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1 over to Detective Jamie Grann and that he brought to my office. 

2 I would-- Again, I know the Court had limited how it wanted 

3 things produced. My understanding is most of these items have 

4 already been produced either to Mr. Brophy or to other people in 

5 the form of open-records requests. There are e-mails between 

6 Mary Spear and Dennis Smith. I would just ask for permission to 

7 just turn those over to Mr. Brophy. I've looked at them 

8 briefly. They don't seem to be personal in nature. They all 

9 seem to be work related. 

10 The other thing is, going back to the phone records, the 

11 State did turn over to me some phone data involving both 

12 Mr. Smith and Ms. Spear. I do need to subpoena additional 

13 information from the different phone providers to comply with 

14 the Court's orders about that. I did speak to Mr. Brophy about 

15 that last week, and I'm in the process of generating those 

16 subpoenas, which when served I think would result in the phone 

17 records being obtained, either returned to Detective Grann or to 

18 the Court, depending how the phone providers do it, probably 

19 within about a week. So I would expect to have those by the end 

20 of June at the latest, and that would be consistent with the 

21 Court's order that Mr. Brophy and I confer to determine if there 

22 were any phone numbers beyond what's already in discovery that 

23 would be needed to subpoena. So I'm in the process of doing 

24 that. I would just ask for the Court's permission to turn over 

25 all those items to Mr. Brophy without having to come back to 
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1 court for any type of review. 

2 

3 

4 

THE COURT: All right. Any objection? 

ATTORNEY BROPHY: No. 

THE COURT: Okay. I didn't actually plan a review. 

5 Did I say we were going to have a review? 

6 ATTORNEY MOESER: I just-- I know the Court had 

7 wanted things limited, and I thought that went to the computers, 

8 but I just don't want to be turning over stuff if the Court 

9 thought it just wanted to have some role in the discovery 

10 process on anything else. 

11 THE COURT: All right. I appreciate your concern. 

12 ATTORNEY MOESER: Otherwise, Mr. Brophy and I have 

13 spoken briefly, but we don't have any type of resolution at this 

14 point. 

15 THE COURT: All right. If there is some resolution, 

16 I'll take it on the status conference date of July 11th. 

17 ATTORNEY MOESER: Okay. 

18 ATTORNEY BROPHY: Couple of things, Your Honor. You 

19 just ordered that the computers, plural, be turned to Ms. Spear. 

20 They're not Ms. Spear's computers. One computer is Ms. Spear's. 

21 One is Mr. Spear's, and it should not be returned to Ms. Spear. 

22 THE COURT: Are you in agreement with that? I'm not 

23 here to sort out the marital estate at this point. Is that 

24 possible? 

25 ATTORNEY MOESER: My understanding is there's one 
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1 computer which was clearly identified as being Mary Spear's and 

2 one that's identified as being Andrew Spear's, and I'll comply 

3 with any order the Court gives me about returning things. I 

4 would indicate that the images of both computers are on the 

~ police department servers as well as on this external hard drive 

6 for Mr. Brophy. So the State would like to maintain those 

7 images in case there's any future dispute about anything 

8 discovery related. 

9 THE COURT: How did you access the images on the 

10 defendant's computer? 

11 ATTORNEY MOESER: With the consent of Mr. Brophy--

12 THE COURT: Oh, okay. 

13 ATTORNEY MOESER: --to image. 

14 THE COURT: All right. For what period of time do 

15 you intend to keep those? 

16 ATTORNEY MOESER: Well, I would say until, if there 

17 is a conviction, until any conviction is final. 

18 

19 

THE COURT: All right. 

ATTORNEY MOESER: Just in case there's any 

20 litigation about anything about the computers, so there's no 

21 claim that the State despoiled evidence. 

THE COURT: All right. And the machinery itself? 

ATTORNEY MOESER: Pardon? 

22 

23 

24 

25 

THE COURT: You can return the machine itself? 

ATTORNEY MOESER: I will if that's what the Court is 
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1 instructing me to do. 

2 THE COURT: Is there any reason to keep it? 

3 ATTORNEY MOESER: I would want to confer with 

4 Detective Murphy, but I don't think there is. I can alert the 

5 Court to that. 

6 THE COURT: All right. I'll give you five days to 

7 do that. 

8 ATTORNEY MOESER: Thank you. 

9 ATTORNEY BROPHY: We simply want whatever 

10 information is contained on those computers to be saved until 

11 such time as there's either an acquittal or the appeals process 

12 has run. 

13 THE COURT: Oh, okay. So, the device itself, you 

14 don't want it back? 

15 ATTORNEY BROPHY: Well, I want whatever information 

16 is on there. The device itself, we want Mr. Spear's device 

17 back. 

18 THE COURT: Yeah. 

19 ATTORNEY BROPHY: But, as far as the other devices, 

20 I can't make a reasonable objection to the device being turned 

21 back if all of the information on it has been properly 

22 documented and saved so that it can be accessed should it need 

23 to be so. 

24 THE COURT: Should be all right in that little green 

25 box that you've got right there; is that right? 
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1 ATTORNEY MOESER: Yes, and that's actually 

2 Mr. Brophy's green box, so I will hold onto that, too, and I'll 

3 confer with Detective Murphy, and I'll, if there's some reason 

4 we can't return both machines either to Ms. Spear or to 

5 Mr~ Spear, I'll alert the attorneys for both parties as well as 

6 the Court within five days. 

7 

8 

THE COURT: Okay. Very good. Anything more? 

ATTORNEY BROPHY: Yes, Your Honor, and this is just 

9 a point of housekeeping. The Circuit Court Access Program shows 

10 that Ms. Welsh is an attorney for Mr. Spear. I would ask that 

11 that be corrected so she is not listed as an attorney for 

12 Mr. Spear and, frankly, should not be listed as a party to this 

13 action. You know, at this point, I object to any standing of 

14 Attorney Welsh to be filing motions, etc., in this case. That 

15 should go through the State. Certainly, occasionally witnesses, 

16 occasionally people with information look on the Circuit Court 

17 Access Program and call the defense attorney with information, 

18 and we shouldn't be having the attorney for the alleged victim 

19 listed as the defense attorney or part of the defense attorney's 

20 team. 

21 THE COURT: So you're saying for the record that you 

22 don't work together on this case? 

23 

24 apparent. 

25 

ATTORNEY BROPHY: Yes, Your Honor. I think that's 

THE COURT: All right. I'll make a note of that. 
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1 I'll make a note of that. And, once again, it's my view, until 

2 I find some authority to the contrary, that indeed it's 

3 wonderful to have victim representation. I wish everyone who 

4 was a victim of a crime had a capable attorney representing 

5 their interests in court. But, at the same time, as I 

6 understand it, the law suggests that the only other party to the 

7 action is the state of Wisconsin, and those desires be funneled 

8 and the needs be attended to by the prosecution. And so we'll 

9 make a note to have that taken off of CCAP. Whoever knows how 

10 to do that will do that. 

11 ATTORNEY BROPHY: Great. 

12 ATTORNEY MOESER: Thank you. 

13 THE COURT: In the meantime, I've got these 

14 documents. You may approach. I've got a couple of documents 

15 for you each. And, again, these documents are not to be shared. 

16 They're for the purposes of preparing for litigation. They 

17 contain details that I wish to have kept confidential. 

18 

19 

20 

21 

22 

23 

24 

25 

All right. Thank you. 

(Proceedings concluded at approximately 8:50a.m.) 
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